
SOLICITATION LANGUAGE

1.33
Minority Business Enterprise Requirements
(If there is no MBE goal for this solicitation, enter only the following sentence for this section and delete the remainder of this section:)

There is no MBE subcontractor participation goal for this procurement.

(If there is an MBE goal for this solicitation, enter and complete the following language for this section:)

1.33.1 Establishment of Goal and Subgoals. 

An overall MBE subcontractor participation goal of (MBE goal percentage)% of the total contract dollar amount has been established for this procurement.

In addition, the following subgoals have been established for this procurement:

· (African-American subgoal percentage)___% for African-American MBEs,
· (Asian-American subgoal percentage)___% for Asian-American MBEs, 
· (Hispanic-American subgoal percentage)___% for Hispanic-American MBEs, and 
· (Woman-Owned subgoal percentage)___% for Woman-Owned MBEs. 

Notwithstanding any subgoals established above, the Contractor is encouraged to use a diverse group of subcontractors and suppliers from any/all of the various MBE classifications to meet the remainder of the overall MBE participation goal.
(After completing the MBE Subgoal Worksheet pursuant to the MBE Subgoal Guidance, (i) insert the subgoal amounts for the applicable subgoals above, and (ii) delete any of the above subgoals that do not apply to this solicitation.  If after the completion of the MBE Subgoal Worksheet no subgoals are established, then the following sentence should be included instead, in black font:)

There are no MBE subcontractor participation subgoals for this procurement.

1.33.2
Attachments _-1 to _-5 – The following Minority Business Enterprise participation instructions, and forms are provided to assist Bidders/Offerors:

Attachment _-1A 
MBE Utilization and Fair Solicitation Affidavit & MBE Participation Schedule (must submit with Bid/Proposal)
Attachment _-1B 
Waiver Guidance
Attachment _-1C 
Good Faith Efforts Documentation to Support Waiver Request
Attachment _-2
Outreach Efforts Compliance Statement 

Attachment _-3A 
MBE Subcontractor Project Participation Certification 
Attachment – 3B
MBE Prime Project Participation Certification
Attachment _-4A 
Prime Contractor Paid/Unpaid MBE Invoice Report

Attachment _-4B 
MBE Prime Contractor Report

Attachment _-5 
Subcontractor/Contractor Unpaid MBE Invoice Report

1.33.3
A Bidder/Offeror shall include with its Bid/Proposal a completed MBE Utilization and Fair Solicitation Affidavit (Attachment _-1A) whereby:

(a)
The Bidder/Offeror acknowledges the certified MBE participation goal and commits to make a good faith effort to achieve the goal and any applicable subgoals, or requests a waiver, and affirms that MBE subcontractors were treated fairly in the solicitation process; and

(b)
The Bidder/Offeror responds to the expected degree of MBE participation, as stated in the solicitation, by identifying the specific commitment of certified MBEs at the time of Bid/Proposal submission.  The Bidder/Offeror shall specify the percentage of total contract value associated with each MBE subcontractor identified on the MBE participation schedule, including any work performed by the MBE prime (including a prime participating as a joint venture) to be counted towards meeting the MBE participation goals.
(c)
A Bidder/Offeror requesting a waiver should review Attachment _-1B (Waiver Guidance) and _-1C (Good Faith Efforts Documentation to Support Waiver Request) prior to submitting its request.
If a Bidder/Offeror fails to submit a completed Attachment _-1A with the Bid/Proposal as required, the Procurement Officer shall determine that the Bid is non-responsive or the Proposal is not reasonably susceptible of being selected for award. 

1.33.4
Bidders/Offerors are responsible for verifying that each of the MBE(s) (including any MBE primes and/or MBE primes participating in a joint venture), selected to meet the goal and any subgoals and subsequently identified in Attachment _-1A is appropriately certified and has the correct NAICS codes allowing it to perform the committed work.  

1.33.5
Within ten (10) Working Days from notification that it is the recommended awardee or from the date of the actual award, whichever is earlier, the Bidder/Offeror must provide the following documentation to the Procurement Officer.  

(a)
Outreach Efforts Compliance Statement (Attachment _-2).

(b)
MBE Prime/Subcontractor Project Participation Certification (Attachment _-3A/3B).

(c)
If the recommended awardee believes a waiver (in whole or in part) of the overall MBE goal or of any applicable subgoal is necessary, the recommended awardee must submit a fully-documented waiver request that complies with COMAR 21.11.03.11.

(d)
Any other documentation required by the Procurement Officer to ascertain Bidder/Offeror responsibility in connection with the certified MBE subcontractor participation goal or any applicable subgoals.

If the recommended awardee fails to return each completed document within the required time, the Procurement Officer may determine that the recommended awardee is not responsible and, therefore, not eligible for Contract award.  If the Contract has already been awarded, the award is voidable.

1.33.6
A current directory of certified MBEs is available through the Maryland State Department of Transportation (MDOT), Office of Minority Business Enterprise, 7201 Corporate Center Drive, Hanover, Maryland 21076.  The phone numbers are (410) 865-1269, 1-800-544-6056, or TTY (410) 865-1342.  The directory is also available on the MDOT website at http://mbe.mdot.state.md.us/directory/.  The most current and up-to-date information on MBEs is available via this website.  Only MDOT-certified MBEs may be used to meet the MBE subcontracting goals.

1.33.7
The Contractor, once awarded a Contract, will be responsible for submitting or requiring its subcontractor(s) to submit the following forms to provide the State with ongoing monitoring of MBE Participation:

(a) Attachment _-4A (Prime Contractor Paid/Unpaid MBE Invoice Report).

(b) Attachment __- 4B (MBE Prime Contractor Report)

(c)  Attachment _-5 (MBE Subcontractor/Contractor Unpaid MBE Invoice Report). 

1.33.8
A Bidder/Offeror that requested a waiver of the goal or any of the applicable subgoals will be responsible for submitting the Good Faith Efforts Documentation to Support Waiver Request (Attachment __ -1C) and all documentation within ten (10) Working Days from notification that it is the recommended awardee or from the date of the actual award, whichever is earlier, as required in COMAR 21.11.03.11.
1.33.9   All documents, including the MBE Utilization and Fair Solicitation Affidavit & MBE Participation Schedule (Attachment _-1A), completed and submitted by the Bidder/Offeror in connection with its certified MBE participation commitment shall be considered a part of the resulting Contract and are hereby expressly incorporated into the Contract by reference thereto.  All of the referenced documents will be considered a part of the Bid/Proposal for order of precedence purposes (see Contract – Attachment ___, Section __).

1.33.10The Bidder/Offeror is advised that liquidated damages will apply in the event the Contractor fails to comply in good faith with the requirements of the MBE program and pertinent Contract provisions.  (See Contract - Attachment __, Section ___).

1.33.11 As set forth in COMAR 21.11.03.12-1(D) when a certified MBE firm participates on a contract as a prime contractor (including a joint-venture where the MBE firm is a partner), a procurement agency may count the distinct, clearly defined portion of the work of the contract that the certified MBE firm performs with its own work force towards fulfilling up to fifty-percent (50%) of the MBE participation goal (overall) and up to one hundred percent (100%) of not more than one of the MBE participation sub-goals, if any, established for the contract.  

In order to receive credit for self-performance, an MBE prime must list its firm in Section 4A of the MBE Participation Schedule (Attachment __-1A) and include information regarding the work it will self-perform.  For the remaining portion of the overall goal and the sub-goals, the MBE prime must also identify other certified MBE subcontractors (see Section 4B of the MBE Participation Schedule (Attachment __-1A)) used to meet those goals.  If dually-certified, the MBE prime can be designated as only one of the MBE classifications but can self-perform up to 100% of the stated sub-goal.  

As set forth in COMAR 21.11.03.12-1, once the Contract work begins, the work performed by a certified MBE firm, including an MBE prime, can only be counted towards the MBE participation goal(s) if the MBE firm is performing a commercially useful function on the Contract.  

1.33.12 With respect to Contract administration, the Contractor shall:

(a) Submit by the ___ of each month to the Agency’s designated representative: 
i. A Prime Contractor Paid/Unpaid MBE Invoice Report (Attachment __ -4A) listing any unpaid invoices, over 45 days old, received from any certified MBE subcontractor, the amount of each invoice and the reason payment has not been made; and  
ii. (If Applicable) An MBE Prime Contractor Report (Attachment __-4B) identifying an MBE prime’s self-performing work to be counted towards the MBE participation goals.
(b) Include in its agreements with its certified MBE subcontractors a requirement that those subcontractors submit by the ___ of each month to the Department’s designated representative an MBE Subcontractor Paid/Unpaid  Invoice Report (Attachment ___-5) that identifies the Contract and lists all payments to the MBE subcontractor received from the Contractor in the preceding 30 days, as well as any outstanding invoices, and the amounts of those invoices.   

(c) Maintain such records as are necessary to confirm compliance with its MBE participation obligations. These records must indicate the identity of certified minority and non-minority subcontractors employed on the Contract, the type of work performed by each, and the actual dollar value of work performed. Subcontract agreements documenting the work performed by all MBE participants must be retained by the Contractor and furnished to the Procurement Officer on request. 

(d) Consent to provide such documentation as reasonably requested and to provide right-of-entry at reasonable times for purposes of the State’s representatives verifying compliance with the MBE participation obligations. Contractor must retain all records concerning MBE participation and make them available for State inspection for three years after final completion of the Contract. 

(e) Upon completion of the Contract and before final payment and/or release of retainage, submit a final report in affidavit form and under penalty of perjury, of all payments made to, or withheld from MBE subcontractors.  

